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Any person a aggrieved by this Order—ln-AppeaI may file an appeal or revision appllcatlon as
the one may be against such order, to the appropriate authority in the following way :
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Revision ,application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Bundlng, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
provnso to sub-section (1) of Section-35 ibid :
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~(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processmg of the goods in a
- warehouse or in storage whether in a factory or in a warehouse.

(b)  In case of rebate of duty of excise on godds exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country | :
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(b)
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(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods e_xportedAoutside India export to Nepal or Bhutan, without payment of

- duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such order Q

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied.by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by-a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Téx Appellate Tribunai, (CESTAT)Aat

0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. . @ @ Hay
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6-of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. : |
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

@ (4) e Yo SIRFRA 1970 AT MR @ g1 & siaa FeiRa by argeR Sert e A
wmaﬁﬁﬁmmﬁmﬁﬂmaﬁwqﬁwmeﬁoWWWW
N® fewme o gF1 Ay | .

One éopy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
.of the court fee Act, 1975 as amended. )
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pénalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
" Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; '
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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”lnv view of above, an appeal égainst this order shall lie before the Tribunal on

- 10% of the duty demanded where duty or duty and penalty are in dispute, or pe
. ‘penalty \alo_ne is in dispute.” -
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ORDER IN APPEAL

This appeal has been filed by M/s. Indian Institute of Management Ahmedabad,.
Dr.. Vikram Sarabhai Marg, Near Andhajan Mahamaﬁdal, Vastrapur, Ahmedabad 380 015 [for
short — ‘appellant’]against OIO No. CGST VI/03/1IM/2017-18 dated 28.3.2018, issued by the
Assistant Commissioner, CGST, Division VI (Vastrapur), Ahmedabad South Commissionerate

(for short — “adjudicating authority’].

2. Briefly, the facts are that CERA raised an objection, that the appellant had
wrongly availed CENVAT credit of Rs. 4,99,097/- in respect of input services viz. health
insurance, general insurance, maintenance and repair of vehicles, boarding/stay charges of
individuals, visa fee to individuals, on the grounds that they were not eligible to avail CENVAT
credit in terms of exclusion clause (¢ ) of Rule 2(1) of the CENVAT Credit Rule,:'s, 2004.
Consequently, a show cause notice dated 19.10.2016 was issued to the appellant inter alia asking
him to show cause as to why the CENVAT credit wrongly availed should not be recovered
along with interest by invoking the extended period. The notice further proposed penalty on the
appéllant under rule V15(1) and 15(3) of the CENVAT Credit Rules, 2004 read with sections 76
énd 78 of the Finance Act, 1994.

[F8)

adjudicating authority after disallowing the CENVAT credit wrongly availed ordered recovery of
the same along with interest and further imposed penalty under Rule 15(3) of the CENVAT
Credit Rules, 2004 read with Section 78 of the Finance Act, 1994. No penalty was however

imposed under section 76 of the Finance Act, 1994.

4, Feeling aggrieved, the appellant has filed this appeal raising the following
contentions: '

e that the health insurance was taken to cover the future risk of employee during working hours;

o that the general insurance has been availed to insure property of [IMA;

o that the credit on maintenance and repair of vehicle has been availed for the vehicles owned by
the appellant for usages during working hours of the institute;

o that boarding and stay charges service has been availed for the stay of student and professor
outside the IIMA during education programme;

o that the visa service has been availed for the visiting of the professor and student for the
management consultancy and education,;

o that these services were used for providing the taxable output service and has a direct nexus with
the output service; .

o that here insurance has been availed as a part of the employment terms which is not related to any
non working place; - .

o the definition has exclusion only in case the insurance service are used for personal use or
consumption of any employer; that here insurance service has been availed as a part of the
employment terms which is not related to any non working place; ’

o that since the appellant has opted for rule 6(3) of the CENVAT Credit Rules, 2004 and has
proportionately reversed the CEVNAT credit, the reversal of CENVAT credit separately is not
sustainable.

o that penalty cannot be imposed under section 78 of the F inance Act, 1994.

5. Personal hearing in the matter was held on 25.7.2018 wherein Shri Vipu@lgqﬁ-i‘
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further submitted a copy of the same. The Learned CA requested to remand the matter for
verification as done in the earlier OIA.
6. The only issue to be decided in the matter is whether the appellant is eligible for

the CENVAT credit of service tax paid on health insurance, general insurance, maintenance and

repair of vehicles, boarding/stay charges of individuals, visa fee. The adjudicating authority has

held that CENVAT credit on these aforementioned items were specifically excluded as per the
definition of input services as defined under CENVAT Credit Rules, 2004; that the case laws
cited are not applicable in the instant case; that the wrongly availed CENVAT credit is 1'equired

to be recovered along.wit interest as per the show cause notice. .

7. What is not disputed is that the CENVAT credit was availed during the period

from 2011-12 to 2013-14 on the items mentioned above. Now the definition of input services as

defined under CENVT credit rules, 2004, states as follows:

[() “input service” means any service, -

(i) used by a provider of [output service] fo; providing an output service; or

(i) used by a manufacturer, whether directly or indirectly, in or in relation to the manufacture of final
products and clearance of final products upto the place of removal,

and includes services used in relation to modernisation, renovation or repairs of a factory, premises of
provider of output service or an office relating to such factory or premises, -advertisement or sales
promotion, market research, storage upto the place of removal, procurement of inpuls, accounting,
auditing, fihancing, recruitment and quality conirol, coaching and training, computer networking, credit
rating, share registry, security, business exhibition, legal services, inward transportation of inputs or
capital goods and outward transportation upto the place of removal; ‘ :
[but excludes], -

[(4) service portion in the execution of a works contract and construction services including service listed
under clause (b) of section 66E of the Finance Act (hereinafter lefened as specified services) in so f(ll as
they are used for -

(a) construction or execution of works contract of a building or a civil structure or a part thereof; or
(b) . laying of foundation or making of structures for support of capital goods,

except for the provision of one or more of the specified services; or] .

[(B) [services provided by way of renting of a motor vehicle], in so far as they relate to a motor vehicle
which is not a capital goods; or,

[(BA) service of general insurance business, servicing, repair and maintenance, in so far as thev relate
to a motor vehicle whicl is not a capital goods, except when used by -

(a) a manufacturer of a motor vehicle in respect of a motor vehicle manufactured by 'such person; or
(b) an insurance company in respect of a motor vehicle insured or reinsured by such person; or]
() such as those provided in relation to outdoor catering, beauty treatment, health services, cosmetic

and plastic surgery, membership of a club, health and fitness centre, life insurance, health insurance and
travel benefits extended to employees on vacation such as Leave or Home Travel Concession, when such
services are used primarily for personal use or consumption of any employee;]

B

8. In page 13 of the appeal papers, the appellant has explained the availment of

CENVAT credit on"vthe' various items as follows:

> Health insurance of employee has been taken to cover future risk of employee
during the working hours. No insurance for the family member of the employee
(i.e. personal nature).

General Insurance has been avalled to insure the property of IIMA and is not in
the nature of personal one.

Maintenance and repair of vehicle- it has been availed on the vehicle owned by
the IIMA for usages during the working hours of the IIMA.

Boaiding and stay charges service has been availed for the stay.of student and .
professor outside the IIMA during the education programm
Visa service has been availed for the visiting of the pro S§@‘ E&faim
management consultancy and education. %
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9. On going through the definition of ‘input service’ as reproduced above, I am very R
clear on one fact that the definition clearly prohibits availment of CENVAT credit in respect of '
the three items mentioned supra Viz. Health insurance of employee, General Insurance and
Maintenance and repair of vehicle. So as far as these three services gb, I agree with the view

taken by the adjudicating authority that in terms of the definition of input service, the appellant is

" not eligible to avail CENVAT credit on the said items.

10. As far as rejecting the CENVAT credit availed by the appellant in respect of
" Boarding and stay charges service and Visa service is concerned, I find that since these two
services are used primarily for personal use or consumption of employee, the same is not eligible
for availment of CENVAT credit in terms of the definition under input services. The appellant
has also not provided any proof to substantiate the claim that the services. were used for

providing taxable services. In view of this, Iagree with the view taken by the adjudicating authority

that in terms of the definition of input service, the appellant is not eligible to avail CENVAT credit on the O
said items also.

1. The appellant has relied upon certain OIAs to put forth his ground that since in Q
the earlier cases wherein they were proportionately reversing credit under Rule 6(3) of the

CENVAT credit Rules, 2004, they were not required to reverse the CENVAT credit. The

appellant it appears has mixed the matter. Since in the present dispute the CENVAT credit is not

admissible in the first place, the question of non reversal because they were reversing under rule

6(3) of the CENVAT Credit Rules, 2004, is not a tenable argument. The contention is therefore,

rejected.

12. In view of the foregoing, I do not find any merit in the matter and reject the @

appeal.
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12.1. The appeal filed by the appellant stands disposed of in above terms.
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M/s. Indian Institute of Management Ahmedabad,
Dr. Vikram Sarabhai Marg,

Near Andhajan Mahamandal,

Vastrapur,

Ahmedabad 380 015




